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QUESTION PRESENTED 

The testatrix having provided in the fifth paragraph 
of her will that in certain specified events (which oc¬ 
curred) a particular piece of real estate be sold and the 
“proceeds realized therefrom’* be distributed to her 
named beneficiaries thereof, and the testatrix having sold 
the real estate in her lifetime and retained the proceeds 
which she kept traceable and identifiable, the question is 
whether the bequests of the proceeds were adeemed or 
revoked. 
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Hlntted States (Emrrt of Appeals 

Foe the District of Columbia Circuit 


Betty McKee Brisker, et al., Appellants 

v. 

Howard F. Humphries, et al., Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

Willis S. Warren, the duly qualified executor of the 
last will and testament of Clara Humphries McCray, de¬ 
ceased, petitioned the United States District Court for 
the District of Columbia, holding a probate court, for 
its instructions regarding the correct distribution of the 
testatrix’ estate (App. 7-11); or, more specifically, its 
instructions as to whether or not the bequests made in 
item FIFTH of the will were adeemed. The appellants 
here, who are five of the eight beneficiaries named in 
said item, answered said petition and denied that the 
bequests had been adeemed and denied intestacy (App. 
12-13). Judge Tamm, who heard and considered the mat¬ 
ter, filed a written opinion (App. 13-19) holding that the 
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bequests had been adeemed; and on March 7, 1951 an 
order was made instructing the executor that the net 
estate of the testatrix is distributable to her next of kin 
(App. 19-20). From that order this appeal is taken 
(App. 20). 

The lower court had jurisdiction under Title 11, Sec¬ 
tions 501 and 504 of the District of Columbia Code, 
1940, and this court has jurisdiction under Title 28, Sec¬ 
tions 1291 and 1292 of the United States Code, as 
amended. 

STATEMENT OF THE CASE 

The WiU 

On May 25, 1944 Mrs. Clara Humphries McCray made 
her last will and testament (App. 2-5). She died four 
years later, on May 25, 1949 (App. 7), and the will was 
duly admitted to probate cn July 22, 1949 (App. 6). 

As shown by the will, Mrs. McCray was a married 
woman and her husband, Wilson F. McCray, Sr., was 
disabled. When she made her will, Mrs. McCray owned 
one piece of improved real estate, which the will de¬ 
scribed in detail, known as 6610 Braebum Parkway, Town 
of Bethesda, Maryland. In the SECOND, THIRD and 
FOURTH paragraphs of her will she made special provi¬ 
sions with respect to said real estate in the several con¬ 
tingencies that might afterwards occur as to survivorship 
between herself, her disabled husband, and her own sis¬ 
ter, Mrs. Annie Humphries Warren: by item SECOND, 
in the event testatrix predeceased her beloved husband 
and he should continue disabled, it was her “sincere 
desire” and she requested that her beloved sister make 
arrangements for his care during the remainder of his 
life, using for that purpose moneys derived from renting 
or leasing the said real estate; by item THIRD, in the 
event testatrix predeceased her sister, said real estate 
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was devised to her said sister, “subject, however, to a 
life estate in my said husband if he survive me.”; by 
item FOURTH, in the event testatrix * husband prede¬ 
ceased testatrix, said real estate was given and devised 
to her said sister, absolutely. Items FIFTH and SIXTH 
read as follows: 

FIFTH: In the event that both my said husband 
and my said sister predecease me, then I direct that 
the aforesaid real property be sold and the proceeds 
realized therefrom be distributed as follows: 

1. To Naomi L. Alexander, a very dear friend of 
mine, who is now living at the Valley Vista Apart¬ 
ment, Washington, D. C., one-seventh of such pro¬ 
ceeds, absolutely. 

2. To Mrs. Betty McKee Brinker, a second cousin, 
who is now living in Greensburg, Pa., one-seventh of 
such proceeds, absolutely. 

3. To Mrs. Esther Loucks Hurst, a second cousin, 
of Scottsdale, Pa., one-seventh of such proceeds, ab¬ 
solutely. 

4. To Miss Phyllis Loucks, a second cousin, of 
Scottsdale, Pa., one-seventh of such proceeds, abso¬ 
lutely. 

5. To Mrs. Dorothy McKee Pershing, a second 
cousin, of Greensburg, Pa., one-seventh of such pro¬ 
ceeds, absolutely. 

6. To Wilson F. McCray, 3rd, of 2006 Lawrence 
St., N. E., Washington, D. C., grandson of my hus¬ 
band, one-fourteenth of said proceeds, absolutely. 

7. To Donald Allan McCray, of 2006 Lawrence 
St., N. E., Washington, D. C., grandson of my hus¬ 
band, one-fourteenth of said proceeds, absolutely. 

8. To First Church of Christ, Scientist, Washing¬ 
ton, D. C., one-seventh of such proceeds, which, how¬ 
ever, shall be used by said Church exclusively to re¬ 
lieve and care for needy members of said Church and 
needy persons interested in Christian Science who 
attend said Church although not members thereof. 

SIXTH: I give, devise and bequeath all the rest 
and residue of my said estate of which I may die 
seized or possessed, or to which I may be entitled, 
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real, personal and mixed, and wherever situate, unto 
my sister, Mrs. Annie Humphries Warren, abso¬ 
lutely. 

By item SEVENTH the testatrix appointed her said 
sister, Mrs. Annie Humphries Warren, and her husband, 
Willis S. Warren, as joint executors, or the survivor of 
them. 

Facts Subsequent to Will 

Testatrix’ husband died July 2, 1944 (App. 15), which 
was about five or six weeks after the will was made. A 
little over a year later, in August, 1945, testatrix sold 
the piece of real estate described in her will for $20,- 
000.00 and received the proceeds realized therefrom which 
amounted to $8,988.83 after payment of encumbrances 
and expenses of sale (App. 9, par. 4 and 5 of petition). 
On the same day she received said proceeds, August 22, 
1945, she deposited same to her credit in an account num¬ 
bered 123581 with the National Savings and Trust Com¬ 
pany; and within a week she invested $7,765.00 thereof 
in securities ($825.00 in government bonds and $6,940.00 
in four lots of stock). Thereafter, a few other transac¬ 
tions occurred with respect to said proceeds from the 
sale of said real estate: On September 7, 1945, she used 
$369.89 as a payment to the United States Treasurer in 
connection with her civil service retirement fund; on 
April 11, 1946 she sold her Insurance company stock for 
more than it cost and reinvested the proceeds in Airlines 
stock; on August 1 and 5, 1946 she sold her Washington 
Railway and Electric Company stock for more than it 
cost and reinvested the proceeds in Capital Transit Com¬ 
pany stock; and at a time not shown by the record she 
cashed the government bonds and used the proceeds for 
her own purposes. The foregoing accounts for $8,134.39 
of the $8,988.83 proceeds from the sale of said real estate. 
The balance of the proceeds $854.44, was expended by 
the testatrix for her own purposes. The securities which 


the testatrix thusly owned and held in August, 1946 and 
at the time of her death consisted of 100 shares of Irving 
Trust Company and 70 shares of the Hecht Company as 
original investments made in August, 1945, and also 100 
shares of American Airlines and 50 shares of Capital 
Transit Company which were reinvestments of proceeds 
from the sale of stock originally purchased in August 
1945. 

On September 30, 1946 the testatrix’ sister, -Mrs. War¬ 
ren, died without issue (App. 15). 

The foregoing facts having been ascertained, the sur¬ 
viving executor, Willis S. Warren, filed his petition for 
instructions regarding the correct disposition of the es¬ 
tate (App. 7-11), stating among other things, that the 
provisions in the SECOND, THIRD, FOURTH and 
SIXTH paragraphs of the will had failed; and said peti¬ 
tion raised the question whether the bequests contained 
in paragraph FIFTH of the will were adeemed by the 
testatrix’ sale of said real estate during her lifetime. 
The appellants here, being beneficiaries under said para¬ 
graph FIFTH, answered said petition (App. 12-13) ad¬ 
mitting all the essential and pertinent facts but denying 
that the bequests in paragraph FIFTH had failed or 
were adeemed, and denying that the testatrix died intes¬ 
tate and that her property is distributable to her next 
of kin. 

The case was submitted to the trial court upon the will 
and the facts and circumstances disclosed by the records, 
and Judge Tamm held in a written opinion (App. 13-19) 
that 

“the legacies contained in paragraph five of the will 
were specific and that they were, therefore, adeemed 
and that, consequently, the proceeds of the sale of 
the real property which are in the hands of the 
Executor must be distributed according to the intes¬ 
tate laws of this jurisdiction.” (App. 18) 
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This appeal is from the order so instructing the execu¬ 
tor (App. 19-20). 

STATEMENT OF POINTS BELIED UPON 

The court erred in its holding and order that the be¬ 
quests made in the FIFTH paragraph of the will were 
adeemed, and that all of the testatrix’ net estate (after 
payment of debts and expenses) is distributable to her 
next of kin; said holding and order being contrary to the 
express provisions of the will and the intention of the 
testatrix with respect to said bequests. 

SUMMABY OF ABGUMENT 

1. A construction should be given to the testatrix’ 
entire will and her acts wdiich will sustain the bequests 
in question, thus effectuating her intentions and prevent¬ 
ing intestacy. 

2. Such construction is reasonable here and is not 
precluded by the terms of the will. 

3. The legatees are entitled to the proceeds from the 
real estate now in the hands of the executor in the form 
of investments. 


ABGUMENT 

The Legacies Should be Held Effective and Intestacy 
Should be Prevented as to Proceeds. 

The special provisions in regard to the piece of real 
estate plus the all-embracing residuary disposition in the 
sixth paragraph make it clear that when Mrs. McCray 
made her will she certainly intended it to be effective 
as a disposition of her entire estate; that her property 
should go to those whom she named and in the events 
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specified; and that she did not intend to die intestate as 
to any part thereof. (See Bimker v. Jones, 86 U. S. App. 
D. C. 231, 181 F. 2d 619). And it is unquestionable that 
any reasonable construction which will sustain the be¬ 
quests made in the fifth paragraph and thus vitalize the 
testatrix’ expressed desires and intention should be given 
in preference to any other that would produce intestacy 
as to the proceeds of the real estate now in the hands 
of the executor. 

We think the case is not one to be determined solely 
or fundamentally on the basis of book definitions or clas¬ 
sifications of legacies which originated long ago when the 
intention was of much less significance than in recent 
times, 1 but it is one involving the ascertainment of Mrs. 
McCray’s true intention as to the persons who should 
take the proceeds from the sale of the real estate. When 
fair and due consideration is given to the entire will, 
to the events which occurred after it was made, and to 
all the facts and circumstances incident to the sale of 
the property, the conclusion seems inescapable that Mrs. 
McCray’s intention at the time of the sale and at her 
death remained the same as when she made the will, 
namely, that her named beneficiaries should get the pro¬ 
ceeds from the sale of the real estate. 

Let us consider the events. The prior death of tes¬ 
tatrix’ husband on July 2, 1944 naturally rendered the 
second paragraph of the will ineffective. Over a year 
went by and then came the matter of selling the real 
estate in August, 1945, while her sister was still living. 

1 From Section 1392, Page on Wills, Lifetime Ed., Vol. 4, p. 107: 
“It would seem from the following chapters, that it is very doubt¬ 
ful if the classification of devises and legacies which the courts 
have made, and the solutions of the different problems which they 
have attempted to build upon these classifications, do justice more 
often than they do injustice; or if they suit such vague and ill- 
informed intention as the average testator has any more often than 
they thwart and defy it.” 
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When considering the sale of the real estate in August, 
1945 Mrs. McCray was aware of and must have consid¬ 
ered the provisions of her will. She knew that if she 
was survived by her sister, the real estate would go to 
her sister, absolutely, by either the third or fourth para¬ 
graphs of the will, or both. At that point she also knew 
that the devise of the real estate itself to her sister would 
not be effective if she, Mrs. McCray, should sell the 
property and collect the proceeds, for in that case the 
devise would be without any subject matter. But that 
would not be inconsistent with her testamentary plan of 
making her sister sole beneficiary of her estate, 'provided 
the sister survived her , because in that event the proceeds 
would go to her sister under the residuary clause of the 
will; and in that connection Mrs. McCray knew that 
paragraph fifth could not be effective if she was survived 
by her sister. 

Next, Mrs. McCray must have considered the provisions 
of the fifth paragraph which were and are very clear: 
in the event she was predeceased by both her husband 
and her sister, she directed that the real estate be sold 
and ‘‘the proceeds realized therefrom” he distributed to 
the persons and institutions named by her, including “a 
very dear friend of mine”, four second cousins, two 
grandsons of her “beloved husband”, and the First 
Church of Christ Scientist for needy members and needy 
persons interested in Christian Science. She saw that 
the fifth paragraph did not devise the real estate to any¬ 
one; it did not create any trust; it did not prescribe any 
time or terms for the sale. She was not educated and 
versed in legal definitions and fine legal distinctions with 
respect to such particular types of legacies and devises or 
their incidents. But she could understand that the fifth 
paragraph of the will bequeathed only the proceeds real¬ 
ized from the sale of the real estate, i.e., purely personal 
property; and in case she sold the property the proceeds 


would be in her hands. Since the will contained only a 
direction that the property be sold, she could see as a 
practical matter that it would really make no difference 
whether she effected the sale herself—thus facilitating 
the realization of the proceeds—or whether someone else 
should sell it after her death, for in either event her 
beneficiaries had been given the “proceeds”, not the 
real estate. 

With the situation thus surrounding her in August, 
1945, her husband then deceased but her sister living, 
-Mrs. McCray sold the piece of real estate, collected the 
proceeds, and deposited the whole amount to her credit 
in a bank account. At practically the same time she in¬ 
vested $7,765.00 in government bonds and four lots of 
stock. Thereafter a few transactions occurred as here¬ 
tofore enumerated, the last of which apparently was on 
August 5, 1946. After that, her sister lived for more 
than a year; and if Mrs. McCray had died first all her 
property would have gone to her sister as previously 
noted. 

But on September 30, 1946, her sister, Mrs. Warren, 
died. Mrs. McCray certainly continued to know the pro¬ 
visions of her will. Upon the death of her sister, she 
knew that the very event provided for in the fifth para¬ 
graph had actually occurred. She also knew that the 
proceeds from the sale of the real estate had been changed 
in form only, i. e., from cash money into securities, ex¬ 
cept for the small portion (less than 10 per cent) that 
she may have used for her own purposes; and she knew 
that such proceeds were in existence, traceable, identi¬ 
fiable, and available for distribution to her named bene¬ 
ficiaries in case of her death. From September 30, 1946 
until the time of her death on May 25, 1949, which was 
over two and a half years, Mrs. McCray made no change 
in her will. As matters stood after the death of her 
sister, the existing proceeds from the sale of the real 
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estate (then in the form of securities) stood bequeathed 
to the persons named in the fifth paragraph of her will; 
and on the other hand all the rest and residue of her 
estate, consisting entirely of personal property, would 
go to her next of kin because her sister had died. Mrs. 
McCray must have considered such sharing of her estate 
to be entirely just and reasonable in view of the fact that 
she no longer had any immediate member of her own 
family to 'whom she could give the residue of her estate. 
In other words, she could see that her residuary estate 
(exclusive of said proceeds) would go in a way satisfac¬ 
tory to her, i. e., to her two uncles, Howard F. Humphries 
and Stephen Roger Rutherford, and her aunt, Clara Eliza¬ 
beth Rutherford Randall. Her failure to change her will 
for about two and a half years after her sister’s death 
indicates that it was not her intention or desire that her 
two uncles and aunt should also take the proceeds real¬ 
ized from the sale of the real estate. If she had so de¬ 
sired, she could have easily destroyed her will or modi¬ 
fied it. But she did neither. Instead, she preserved the 
will as the expression of her final wishes and intentions 
in regard to the proceeds from the real estate. 

Definitions and statements of abstract principles have 
their proper place and use in the law. But we contend 
that the lower court attributed too much significance to 
those things and too little significance to the dominant 
and controlling intention of the testatrix as manifested 
by the will and all the facts and circumstances presented. 
Very little appears in the opinion regarding the court’s 
ascertainment of her intention. It points out that when 
the will was written her intention was to retain the real 
property; that shortly thereafter her husband died; and 
that her first concern was for the welfare of her husband 
as established by the second paragraph of the will. 
Later, the court said that to hold that paragraph five 
created some kind of legacy other than a specific legacy 
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would be to disregard her intentions “as manifested by 
the provisions of the will and the testatrix’ own conduct 
and actions in dealing with the property involved.” 

Apparently upon the basis that testatrix sold the prop¬ 
erty and invested the proceeds, and the legacies were 
specific by definition, the court concluded that she thereby 
intended to adeem, revoke, or nullify the bequests. We 
think the entire will and all the facts and circumstances 
impel a conclusion to the contrary, namely, that she did 
not intend her bequests to fail because of the sale and 
investment of the proceeds. 

We fail to find any authority in this jurisdiction which 
is determinative of the result to be reached in this case. 
However, we invite the court’s attention to the following 
cases wherein kindred questions were considered, but 
under facts and circumstances different from those here 
presented: 

Douglass v. Douglass (1898), 13 App. D. C. 21. 
Kaiser v. Brandenburg (1900), 16 App. D. C. 310. 
Kenaday v. Sinnott (1900), 179 U. S. 606, 21 S. Ct. 

233, 45 L. Ed. 339. 

Plant v. Donaldson (1912), 39 App. D. C. 162. 

Vogel v. Saunders (1937), 68 App. IX C. 31, 92 F. 

2d. 984. 

We recognize, as stated by this court in the Plant case, 
supra: 

“As suggested in Douglass v. Douglass, supra, the 
difficulty is not in the matter of definitions or rules 
of construction, but in their application to the facts 
of a particular case. The language of a will con¬ 
strued in one case is rarely the same as that of 
another, for which reason the decision in one seldom 
furnished a certain rule for the direct control of 
another.” 

In the Douglass case the will bequeathed to Helen 
“ten thousand dollars in registered United States bonds” 
and other items. The bonds were sold and the avails 
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were otherwise invested by testator in his lifetime. The 
bequest was held to be specific and failed. That case is 
distinguished from this because the subject-matter of the 
bequest (bonds) wras not owned by the testator when the 
will became effective, whereas in the present case the will 
did not devise real estate but only “the proceeds real¬ 
ized therefrom”, most of which still exist and are avail¬ 
able for distribution according to the terms of her will. 

The Kaiser case involved abatement and not ademption 
or revocation. The will directed the named executors to 
sell and convey in fee simple “all the real estate, wher¬ 
ever situated, of winch I may die seized or possessed, or 
to which I may be in any manner entitled at the time of 
my death,” and to divide the proceeds equally among 
three persons. It was held that the bequests wrere spe¬ 
cific and did not abate in favor of certain general pecu¬ 
niary legacies. It is manifest from the opinion that this 
court carried out the dominant purpose and intention of 
the testator that the legatees named should receive the 
specific proceeds from the real estate, and the decree of 
the lowrer court w T as reversed. In the cited case, the 
testator continued to owm the property and it was avail¬ 
able for sale after his death by the executors—although 
the beneficiaries wrere entitled to take the real estate as 
it stood (p. 316); in our case the method of realizing the 
proceeds served the facilitating purpose of having the 
legacies in the fifth paragraph paid with the least possible 
trouble if the conditions set forth in that paragraph 
should exist at the time of her death, viz., that her hus¬ 
band and sister had predeceased her; and if her sister 
survived, she would take the proceeds in lieu of the real 
estate. 

In the Plant case, there was a devise in trust of all 
the testator’s real estate in fee simple to Donaldson who 
was given discretion as to when the same should be 
sold and upon what terms. He was further directed to 
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dispose of only $3,250.00 of the proceeds to certain 
named beneficiaries. Testatrix owned certain real estate 
when the will was made in 1900; in 1903 and 1904 she 
sold the real estate for $16,000.00 in cash; at the time 
of her death $14,500.00 of the proceeds were invested in 
notes secured by mortgage. This court held that the 
legacies were adeemed by the testatrix’ sale of the real 
estate which was the subject-matter of the devise. Of 
course, the devise had nothing to operate upon, and it 
failing the subsidiary legacies had to also fail. And 
another controlling consideration appears to have been 
that the testatrix’ own sale of the property was so in¬ 
consistent with the terms of the devise and the trust as 
to furnish strong evidence that the testatrix had changed 
her testamentary plan and intended the bequests to stand 
revoked. In the present case there is no devise of the 
real estate to anyone; item fifth bequeaths the “proceeds” 
only. 

In the Vogel case, supra, the testatrix bequeathed to 
her friend “fourteen shares of American Telegraph and 
Telephone stock, provided she survives me.” Testatrix 
owmed only ten shares at the time of her death. The 
lower court held that it was a general legacy. In re¬ 
versing, this court held the legacy to be specific and not 
subject to payment of debts until other property had 
been exhausted; but that, although specific, the legacy 
had been adeemed to the extent of four shares. In the 
present case, if the legacies in the fifth paragraph are 
considered specific, then the cited case is authority for 
holding that they were adeemed to the extent of the 
$854.44 which Mrs. McCray used for her own purposes. 
In each case the testatrix had in her possession at time 
of death nearly all of the personalty bequeathed by her 
will. 

In Kertaday v. Sirmott, supra, the -will contained no 
residuary clause, but it enumerated all of the testator’s 
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property. It devised all his real estate and various 
items of personal property to his wife; “also, deposits 
of currency entered on my bank book of the National 
Metropolitan Bank, amounting to $10,000.00 more or less.” 
Testator had purchased $9,000.00 of government bonds 
after the will was made, and at the time of death there 
was only $810.60 in the bank account mentioned. The 
question was whether or not there had been an ademption 
of the bequest by reason of the purchase of the bonds. 
The Supreme Court discussed definitions of general, spe¬ 
cific and demonstrative legacies. But the opinion indi¬ 
cates that the intent of the testator as to who should 
take his property is the controlling factor, rather than 
definitions. It refers to the rule that the law prefers a 
construction which will prevent a partial intestacy to 
one that will permit it, if such a construction may be 
reasonably given; and to the rule, in order to avoid 
ademption, intestacy, etc., that legacies will be construed 
in such a way as to make them effective rather than 
destroy them. Consequently, courts endeavor to construe 
legacies to be general or demonstrative, rather than spe¬ 
cific—if such construction comports with the intention of 
the testator and is not precluded by the express terms 
of his will. The Supreme Court quoted approvingly 
from Tifft v. Porter, 8 N. Y. 516 [and this court re-quoted 
in the Vogel case] as follows: 

“The inclination of the courts to hold legacies to 
be general, rather than specific, and on which the 
rule is based that to make a legacy specific, its terms 
must clearly require such a construction, rests upon 
solid grounds. The presumption is stronger that a 
testator intends some benefit to a legatee, than that 
he intends a benefit only upon the collateral condition 
that he shall remain till death, owner of the prop¬ 
erty bequeathed. The motives which ordinarily de¬ 
termine men in selecting legatees, are their feelings 
of regard, and the presumption of course is that 
their feelings continue and they are looked upon as 
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¥ likely to continue. An intention of benefit being 

once expressed, to make its taking effect turn upon 

* a contingency of the condition of the testator’s prop¬ 
erty being unchanged, instead of upon the continu¬ 
ance of the same feelings which in the first instance 
prompted the selection of the legatee, requires, as it 
ought, clear language to convey that intention.” 

Referring to ademption, the court said it is the extinc- 

* tion or withdrawal of a legacy in consequence of some 

i act of the testator equivalent to its revocation or dearly 

indicative of am, intention to revoke; and ademption is 
effected by the extinction of the thing or fund bequeathed, 

* the intention that the legacy should fail being presumed. 

» Still referring to the extinction of the thing or fund be¬ 

queathed, the court further said, “At least a different 
intention in that regard which is not expressed will not ! 
be implied, although the intention which is expressed 

r relates to something which has ceased to exist.” We 

emphasize that in the present case the ‘thing or fund 7 j 
bequeathed has never been extinguished; it remains al- i 
most completely intact and was kept so by the testatrix | 
until her death; and there is nothing in her will to indi- j 
cate that she did not desire her legatees to receive the 
proceeds from the real estate. 

' We think that if there is any one proposition that our 

* local cases establish and for which they stand firm, it is ! 

, this: Tt is to be ascertained in each case whether the j 

testator intended by a given act to revoke or adeem the i 
bequests made in his will; and whether the instrument j 
y will permit a construction that effectuates the expressed 

intent and avoid intestacy, the dominant purpose being 
always recognized. 

- 

In this case, the trial court inferred from the testa- j 
trix’ sale of the real estate that she intended the legacies I 
, to fail—even though she carefully preserved the pro- j 

ceeds and kept them almost entirely identifiable and 
traceable. This seems to be inconsistent with the reason- 
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ing in Kenaday v. Siirmott, supra. There is nothing in the 
present will that precludes or excludes the right of the tes¬ 
tatrix to sell the real estate. To hold that she could 
not sell it—without the sale having the effect of revoking 
the legacies—is tantamount to holding that the legacies 
were given only on condition that testatrix remain the 
owner of the real estate until her death. We urge that 
such a condition should not be read into the will by 
construction, when to do so will result in intestacy as to 
the greater part of her estate and defeat the solemnly 
expressed bequests. 

The lower court recognized (App. 16) that there is a 
conflict among the various jurisdictions on the question 
of whether a gift of the proceeds of property is adeemed 
by the testator’s receipt of the proceeds and subsequent 
dealings and transactions with same, as indicated in the 
annotation, 165 A. L. R. 1032, et seq. 

The case annotated, In Re Frost i 354 Pa. 223, 47 A. 
2d 219, appears to be quite similar to our case, except 
stock was involved instead of real estate—which really 
makes no difference. The will provided, “I direct my 
executor F. W. Frost to sell my General Motors stock 
as soon as may be done to advantage in his discretion, 
and the proceeds be equally divided between him and my 
sisters”, Annie and Virginia. The will was dated June 9, 
1942; on April 27, 1944, testatrix sold the stock, and de¬ 
posited the proceeds in a checking account. She later 
transferred all but $500.00 of the proceeds to a savings 
account, where same remained until her death on July 
29, 1944. $4,531.35 of the proceeds were traced and iden¬ 
tified, while the $500.00 could not be satisfactorily traced. 
The lower court held that the three persons to whom the 
proceeds vrere bequeathed should have the $4,531.35. The 
Supreme Court held this to be correct and pointed out 
that “This was not a specific gift of the stock itself. It 
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was of the proceeds after sale by the executor. The 
testatrix, however, sold the stock in her lifetime and the 
proceeds were traced and identified.” It may be noted 
that the transfer from a checking account to a savings 
account, which bears interest, is really an investment the 
same as buying securities. 

The annotation cited demonstrates that the weight of 
authority and reason holds to the view that bequests of 
the proceeds from the sale of property are not neces¬ 
sarily adeemed because of the testator receiving the pro¬ 
ceeds in his lifetime, provided the proceeds are traceable 
and identifiable. Some of the cited cases hold that a 
sale by the testator will be held simply to facilitate the 
creation of the fund designed for the legatees; and some 
of them emphasize a distinction between a specific gift 
of specific property and a gift of proceeds from particu¬ 
lar property after the property, under the terms of the j 
will, shall have been disposed of by the testator’s fidu¬ 
ciary. These appear to be sound reasons for sustaining j 
and effectuating wills. j 

j 

The lower court’s view that the bequests were adeemed j 
or revoked is too unrealistic. It is generally known that j 
whether a sale is for all cash, or part cash and security j 
for the balance, is a matter of bargaining in each in- j 
stance. Suppose Mrs. McCray had received $3,988.83 in j 
cash and a $6,000.00 note secured by mortgage or deed 
of trust; that she handled the cash payment in the same j 
wav, and the unpaid note and mortgage were in her j 
possession at the time of her death. Then there would j 
appear to be no room for doubt that the bequests of ! 
“the proceeds realized therefrom” would carry the note j 
and mortgage to the legatees, as well as the unexpended 
portion of the $3,988.83; for, testing the matter in reason, 
the mortgage and note were literally “proceeds” and 
inasmuch as they would pass to the legatees, the iden¬ 
tifiable unexpended cash proceeds would likewise pass. ! 


j 

i 

i 

I 
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In the situation described, the terms of the will would 
impel the conclusion that the testatrix intended her bene¬ 
ficiaries to have their legacies in any event. Indeed, to 
hold otherwise would appear to contravene the provisions 
of the will itself. Reasoning being the basis of ascer¬ 
taining intent in a case of this kind, we urge that the 
result should not be different in the present case merely 
because of the happenstance that the value of testatrix’ 
interest in the realty was paid all in cash. This view is 
supported by the better reasoned decisions as illustrated 
in the annotation referred to, 165 A. L. R. 1036-40; and in 
most cases where legacies of “proceeds” were held 
adeemed, the proceeds could not be traced or identified 
(p. 1041). 

Illustrative of the extent to which this court has gone 
in order to effectuate the true intention of a testatrix, 
we refer to the recent case of Lvnkins v. Protestant Epis¬ 
copal Cathedral Foundation (1950), 87 U. S. App. D. C. 

, No. 10273-4-5, decided October 30, 1950. There, 
the testatrix’ latest will contained an express provision 
revoking all prior wills; under the latest will her devises 
and bequests of one-half of her estate to charities were 
rendered invalid by statute, because she died within a 
month after making the will. She had, however, made 
substantially the same devises in prior wills antedating 
her death by more than a month. The court ascertained 
her intention to have been not to revoke the previous de¬ 
vises to the same institutions, and the revoking clause in 
the latest will was held ineffectual with respect to those 
devises. In the present case, the testatrix sold the prop¬ 
erty instead of owning it until her death; and we think 
it improper and inconsistent with her testamentary de¬ 
sires to impute to her an intention of nullifying her prior 
bequests. 
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CONCLUSION 

We then think the provisions of the will itself should be 
construed as permitting the testatrix to sell the real es¬ 
tate, thus facilitating the realization of the proceeds, with¬ 
out causing a revocation or ademption of the bequests 
contained in the fifth paragraph of her will; that this 
construction ought to be given in order to effectuate her 
expressed and dominant desire that her selected benefi¬ 
ciaries should receive the avails of said real estate; that 
her act in making the sale herself and carefully preserv¬ 
ing the proceeds so they could be located and identified 
should be construed as being consistent with the intention 
expressed in her will; and that the bequests should be 
held effective to the extent of the investments now in 
the hands of the executor which were purchased with 
proceeds from the real estate, to wit: 50 shares of 
Capital Transit Company, 100 shares of Irving Trust 
Company, 70 shares of the Hecht Company, 100 shares 
of American Airlines, Inc. We therefore submit that the 
order appealed from should be reversed 

Respectfully submitted, 

Ralph A. Ricketts, 

900 F St., N. W., 
Washington, D. C., 

Henky E. Manghum, 
Transportation Building, 
Washington, D. C., 
Attorneys for Appellants. 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Administration No. 73479 
Docket 154 

In Re: Estate of 

Clara Humphries McCray, Deceased 
Willis S. Warren, Executor, 

Petitioner 

vs. 

Howard F. Humphries 
Stephen Roger Rutherford, and 
Clara Elizabeth Rutherford Randle, 

and 

Betty McKee Brinker, 

Esther Loucks Hurst, 

Phyllis Loucks, 

Dorothy McKee Pershing, and 
The First Church of Christ, Scientist, 
Washington, D. C. 

Respondents. 


1 Filed June 10 1949 Theodore Cogswell 

Register of Wills, D. C. Clerk of Probate Court 

Last Will and Testament of Clara Humphries McCray 

I, Clara Humphries McCray, a married woman, of 
Washington, District of Columbia, being of sound and 
disposing mind and memory, do make, publish and de¬ 
clare this my Last Will and Testament, hereby expressly 
revoking all other wills and testamentary dispositions 
by me at any time heretofore made. 
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FIRST: I direct that all my funeral expenses and 
just debts be paid as soon as possible after my decease, 
and I direct further that all estate taxes, inheritance 
taxes, and similar taxes or charges, be paid out of my 
general estate. 

SECOND: In the event that I predecease my beloved 
husband, Wilson F. McCray, Sr., and he should continue 
disabled, it is my sincere desire, and I therefore request, 
that my beloved sister, Mrs. Annie Humphries Warren, 
who is now residing at 1712 Irving St., N. W., Washing¬ 
ton, D. C., make arrangements for his care during the 
remainder of his life, using for that purpose moneys 
which may be derived from the renting or leasing of my 
real property known as 6610 Braeburn Parkway, Town 
of Bethesda, Montgomery County, Maryland, and de¬ 
scribed as follows: 

“Lot numbered twenty-one (21) in Block numbered 
Five (5) in resubdivision of Lots numbered Four (4) 
and Five (5) in Block numbered Five (5) in the sub¬ 
division known as “Bannockburn Heights”, as per plat 
of said resubdivision recorded in Plat Book 19, Folio 
1171, one of the Land Records of said Montgomery 
County, Maryland.” 

Page 1. 

Clara Humphries McCray 

2 THIRD: In the event that I predecease my said 

sister, I give and devise the real property de¬ 
scribed in Paragraph SECOND of this will unto my said 
sister, Mrs. Anne Humphries Warren, subject, however, 
to a life estate in my said husband if he survive me. 

FOURTH: In the event that my said husband shall 
predecease me, then I give and devise the aforesaid 
real property described in Paragraph SECOND of this 
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will unto my said sister, Mrs. Annie Humphries Warren, 
absolutely. 

FIFTH: In the event that both my said husband and 
my said sister predecease me, then I direct that the 
aforesaid real property be sold and the proceeds realized 
therefrom be distributed as follows: 

1. To Naomi L. Alexander, a very dear friend of mine, 
who is now living at the Valley Vista Apartment, Wash¬ 
ington, D. C., one-seventh of such proceeds, absolutely. 

2. To Mrs. Betty McKee Brinker, a second cousin, who 
is now living in Greensburg, Pa., one-seventh of such pro¬ 
ceeds, absolutely. 

3. To Mrs. Esther Loucks Hurst, a second cousin, of 
Scottsdale, Pa., one-seventh of such proceeds, absolutely. 

4. To Miss Phyllis Loucks, a second cousin, of Scotts¬ 
dale, Pa., one-seventh of such proceeds, absolutely. 

5. To Mrs. Dorothy McKee Pershing, a second cousin, 
of Greensburg, Pa., one-seventh of such proceeds, abso¬ 
lutely. 

6. To Wilson F. McCray 3rd, of 2006 Lawrence St., 
N. E., Washington, D. C., grandson of my husband, one- 
fourteenth of said proceeds, absolutely. 

7. To Donald Allan McCray, of 2006 Lawrence St. 
N. E., Washington, D. C., grandson of my husband, one- 
fourteenth of said proceeds, absolutely. 

Page 2. 

Clara Humphries McCray 

3 8. To First Church of Christ, Scientist, Wash¬ 

ington, D. C., one-seventh of such proceeds, which, 
however, shall be used by said Church exclusively to re¬ 
lieve and care for needy members of said Church and 
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i 

I 

needy persons interested in Christian Science who attend 
said Church although not members thereof. 

SIXTH: I give, devise and bequeath all the rest and j 
residue of my estate of which I may die seised or pos¬ 
sessed, or to which I may be entitled, real, personal and 
mixed, and wherever situate, unto my sister, Mrs. Annie 
Humphries Warren, absolutely. 

SEVENTH: I hereby nominate, constitute and ap¬ 

point my sister, Mrs. Annie Humphries Warren, execu¬ 
trix, and her husband, Willis S. Warren, executor, to act 
jointly and not severally, under this my Last Will and j 
Testament; or the survivor at the time of my death, 
executrix or executor as the case may be. 

l 

IN WITNESS WHEREOF I have hereunto set mv 

7 • 

hand and seal this 25th day of May, 1944. 

/s/ Clara Humphries McCray (SEAL) 

i 

We, the undersigned, were present when Clara Hum¬ 
phries McCray signed the foregoing instrument, which 
she declared to be her Last Will and Testament, after 
which, at her request and in her presence, and in the j 
presence of one another, we attached our signatures as j 
witnesses. 

i 

/s/ Helen De Groot residing at 5900 - 2nd Place, N. W. j 

Washington, D. C. 

/s/ Ruth V. Stiles residing at 2000 F St, N. W. 

Washington, D. C. 

Page 3. 
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4 Filed Jul 22 1949 Theodore Cogswell 

Register of Wills Clerk of Probate Court 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

In the Matter of the Estate of 
Clara Humphries McCray, deceased 
Administration No. 73-479 

Order for Probate and Letters Testamentary 

Upon consideration of the petition of Willis S. Warren 
for probate and for letters testamentary heretofore filed 
herein, and it appearing to the satisfaction of the Court 
that the last will and testament of Clara Humphries 
McCray, deceased, bearing date the 25th day of May, 
1944, has been duly proven, that all of the next of kin 
of said decedent have filed waivers and consents herein, 
and no objections having been filed, it is by the Court this 
22d day of July, 1949, 

ADJUDGED, ORDERED AND DECREED, That the 
said will be and it hereby is admitted to probate and 
record as a will of personal property, and that letters 
testamentary are granted and shall issue to Willis S. 
Warren, the surviving executor named therein, provided 
he first files his undertaking in the penal sum of eleven 
thousand ($11,000.00) dollars, with surety approved by 
the Court, conditioned for the faithful performance of his 

trust. 

By the Court: 

/s/ H. M. Schweinhaut 
Judge 


I 



* 


fr 


♦ 




5 Filed Oct 10 1950 Theodore Cogswell 
Register of Wills, D. C. Clerk of Probate Court 

Petition of Executor for Instruction Regarding 
Disposition of Estate 

i 

I 

The petition of Willis S. Warren, executor, respectfully \ 
shows to the Court as follows: i 

1. Clara Humphries McCray died on May 25, 1949, j 

leaving a last will and testament dated May 25, 1944, j 
which w T as duly admitted to probate and record by an 
order passed herein on July 25, 1949, and petitioner is 
the duly appointed and acting executor thereof by virtue j 
of letters testamentary issued to him under date of July ! 
27, 1949. j 

I 

2. In and by the terms of Paragraphs Second to Sixth, j 
inclusive, of her said will, which alone are pertinent here, j 
said testatrix provided as follows: 

i 

“ SECOND: In the event that I predecease my beloved ; 
husband, Wilson F. McCray, Sr., and he should continue 
disabled, it is my sincere desire, and I therefore request, \ 
that my beloved sister, Mrs. Annie Humphries Warren, j 
who is now residing at 1712 Irving St, N. W., Washing- j 
ton, D. C., make arrangements for his care during the ; 
remainder of his life, using for that purpose moneys j 
which may be derived from the renting or leasing of my j 
real property known as 6610 Braeburn Parkway, Town 
of Bethesda, Montgomery County, Maryland, and de- ! 
scribed as follows: j 

i 

“ ‘Lot numbered twenty-one (21) in Block numbered j 
Five (5) in a resubdivision of Lots numbered Four (4) j 
and Five (5) in Block numbered Five (5) in the subdi- \ 
vision known as “Brannockburn Heights”, as per 

6 plat of said resubdivision recorded in Plat Book 
19, Folio 1171, one of the Land Records of said 

Montgomery County, Maryland.’ j 

i 

i 

I 

i 

i 

i 

. i 

j 
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“THIRD: In the event that I predecease my said 
sister, I give and devise the real property described in 
Paragraph SECOND of this will nnto my said sister, 
Mrs. Anne Humphries Warren, subject, however, to a 
life estate in my said husband if he survive me. 

“FOURTH: In the event that my said husband shall 
predecease me, then I give and devise the aforesaid real 
property described in Paragraph SECOND of this will 
unto my said sister, Mrs. Annie Humphries Warren, abso¬ 
lutely. 

“FIFTH : In the event that both my said husband and 
my said sister predecease me, then I direct that the afore¬ 
said real property be sold and the proceeds realized 
therefrom be distributed as follows: 

“1. To Naomi L. Alexander, a very dear friend of 
mine, who is now living at the Valley Vista Apartment, 
Washington, D. C., one-seventh of such proceeds, abso¬ 
lutely. 

“2. To Mrs. Betty McKee Brinker, a second cousin, 
who is now living in Greensburg, Pa., one-seventh of such 
proceeds, absolutely. 

“3. To Mrs. Esther Loucks Hurst, a second cousin, 
of Scottsdale, Pa., one-seventh of such proceeds, abso¬ 
lutely. 

“4. To Miss Phyllis Loucks, a second cousin, of Scotts¬ 
dale, Pa., one-seventh of such proceeds, absolutely. 

“5. To Mrs. Dorothy McKee Pershing, a second 
cousin, of Greensburg, Pa., one-seventh of such proceeds, 
absolutely. 

“6. To Wilson F. McCray, 3rd, of 2006 Lawrence St., 
N. E., Washington, D. C., grandson of my husband, one- 
fourteenth of said proceeds, absolutely. 
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“7. To Donald Allan McCray, of 2006 Lawrence St, j 
N. E., Washington, D. C., grandson of my husband, one- j 
fourteenth of said proceeds, absolutely. 

“8. To First Church of Christ, Scientist, Washington, j 
D. C., one-seventh of such proceeds, which, however, shall j 
be used by said Church exclusively to relieve and care j 
for needy members of said Church and needy persons 
interested in Christian Science who attend said Church ! 

j 

although not members thereof. 

7 “SIXTH: I give, devise and bequeath all the j 

rest and residue of my estate of which I may die j 
seised or possessed, or to which I may be entitled, real, 
personal and mixed, and wherever situate, unto my sis¬ 
ter, Mrs. Annie Humphries Warren, absolutely.” 

3. Said testatrix’ husband, Wilson F. McCray, Sr., and j 
her sister, Annie Humphries Warren, both predeceased j 
her without issue. Consequently, the provisions contained j 
in the Second, Third, Fourth and Sixth Paragraphs of j 
said will failed and, if for the reasons hereinafter set 
forth the legacies contained in the Fifth Paragraph were j 
adeemed, testatrix died intestate and her property is dis- j 
tributable to her next of kin. 

| 

4. The real estate known as 6610 Braeburn Parkway, j 
Bethesda, Maryland, was sold by testatrix in 1945 for the j 
sum of $20,000.00. At the time of the settlement said i 
property was encumbered by two deeds of trust securing 
indebtedness totalling $9,949.78; a broker’s commission of j 
$1,000 was paid by testatrix; and the costs of sale 
amounted to $61.39. Accordingly, the net proceeds of sale ! 
amounted to $8,988.83. 

5. Said sum of $8,988.83 was received by testatrix 
on August 22, 1945, and on the same day was deposited 
to her credit in the National Savings and Trust Company I 
in the account known on its books as Number 123581. 
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Said proceeds were thereafter expended by said testatrix 
in the following manner: On August 22, 1945, she pur¬ 
chased one $100 United States Treasury Bond, numbered 
C115555918E, and two $500 United States Treasury 
Bonds, numbered D14209306E and D14209307E, at a total 
cost of $825.00; she later surrendered these bonds for 
cash and used the proceeds for her own general pur¬ 
poses. On August 29, 1945, said testatrix purchased, at 
a total cost of $6,940.00, the following securities: Fifty 
shares of stock in the New Amsterdam Insurance Com¬ 
pany for $1,550.00; One Hundred units of Washington 
Railway & Electric Company stock for $1,712.50; 
8 One Hundred shares of stock in the Irving Trust 
Company for $1,875.00, which she owned at her 
death; and seventy shares of stock in The Hecht Com¬ 
pany for $1,802.50, which she owned at her death. The 
fifty shares of New Amsterdam Insurance Company stock 
were sold by her on April 11, 1946 for $1,744.94 and on 
the same day she purchased for $1,800.00 the one hundred 
shares of American Airlines stock which she owned at 
her death. The one hundred Washington Railway & Elec¬ 
tric Company units were sold by testatrix on August 1, 
1946 for $2,149.82 and on August 5, 1946 she purchased 
for $2,037.50 the fifty shares of Capital Transit Company 
stock which she owned at her death. On September 7, 
1945, testatrix paid to the Treasurer of the United States 
the sum of $369.89 on account of her Civil Service Retire¬ 
ment and Disability Fund. The foregoing accounts for 
$8,134.39 of the $8,988.83 received by testatrix from the 
sale of said real estate; the balance of $854.44 was ex¬ 
pended by testatrix for her own purposes. 

6. By reason of the sale of said real estate by texta- 
trix before her death, petitioner has been unable to com¬ 
ply with the provisions contained in Paragraph Fifth of 
said will, in which testatrix directed that said real estate 
be sold and the proceeds thereof distributed among the 
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persons named therein. Petitioner is advised by counsel 
that the effect of the sale of said real estate bv testatrix 
may be that the legacies created by said Fifth Paragraph 
were adeemed and that, if such is the case, the entire 
estate of testatrix would be distributable to her next of 
kin as intestate property. The sole next of ldn of said \ 
testatrix are two uncles, Howard F. Humphries and Ste¬ 
phen Roger Rutherford, and an aunt, Clara Elizabeth j 
Rutherford Randle. j 

7. Petitioner is also advised by counsel that he cannot i 
safely determine whether or not the legacies created I 

9 by said Fifth Paragraph were adeemed by the sale 
of said real estate and that he should present the 
matter to this Court in order that it may instruct him 
regarding the proper distribution of said estate. 

8. Petitioner has filed herein his first account show-j 
ing that, after payment of debts and other charges, hej 
holds for distribution the sum of $9,683.20, which, how-! 
ever, is subject to the payment of Court costs, attorneys’! 
fees, executor’s commissions and possibly other charges. 1 

_ i 

WHEREFORE, the premises considered, petitioner, 
prays: 

j 

1. That such process as may be necessary issue to the 
next of kin of said testatrix and to the legatees named 
in the Fifth Paragraph of said will requiring them tq 
answer the exigencies of this petition and to assert theiij 
claims to said estate, if any they have. 

i 

2. That this Court instruct petitioner regarding the 
correct distribution of said estate. 

3. Such other and further relief as the nature of the 
case may require. 
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12 Filed Nov 21 1950 Theodore Cogswell 
Register of Wills, D. C. Clerk of Probate Court 

Answer to Petition of Executor for Instruction 
Regarding Disposition of Estate 

The answer of The First Church of Christ, Scientist, 
of Washington, D. C., legatee under the last will and 
testament of Clara Humphries McCray, deceased, re¬ 
spectfully shows to the Court as follows: 

1. The allegations in paragraph one are admitted. 

2. The allegations in paragraph two are admitted. 

3. The allegation in paragraph three that testatrix* 
husband, Wilson F. McCray, Sr., and her sister, Annie 
Humphries Warren, both predeceased her without issue 
is admitted. The allegation that the provisions contained 
in the Second, Third, Fourth and Sixth Paragraphs of 
said will failed is admitted. The allegation that the pro¬ 
visions contained in the Fifth Paragraph failed and the 
legacies contained in the Fifth Paragraph were adeemed 
is denied. The allegation that testatrix died intestate 
and her property is distributable to her next of kin is 
denied. 

4. The allegations in paragraph four are admitted. 

5. This respondent is without knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the aver¬ 
ments set forth in paragraph five. 

6. This respondent denies that the legacies created by 
said Fifth Paragraph of the will were adeemed by the 
sale of said real estate by the Testatrix and denies that 
the entire estate of Testatrix is distributable to her next 
of kin as intestate property, and is without knowledge or 
information sufficient to form a belief as to the truth of 
the averment that the sole next of kin of said Testatrix 
are two uncles, Howard F. Humphries and Stephen Roger 


I 
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I 

Rutherford, and an aunt, Clara Elizabeth Rutherford 
Randle. 

I 

13 7. This respondent is without knowledge or in¬ 
formation sufficient to form a belief as to the truth 

of the averments set forth in paragraph seven. 

j 

8. Respondent admits the allegations in paragraph 

eight. i 

• * * • 

i 

j 

14 Filed Jan 10 1951 Theodore Cogswell 
Register of Wills, D. C. Clerk of Probate Court 

i 

Answer to Petition of Executor for Instruction 
Regarding Disposition of Estate 

! 

Mrs. Betty McKee Brinker, Mrs. Esther Loucks Hurst, ! 
Miss Phyllis Loucks and Mrs. Dorothy McKee Pershing, j 
all legatees named in Paragraph ‘ ‘ Fifth ’ ’ of the last will 
and testament, dated May 25, 1944, of Clara Humphries j 
McCray, deceased, adopt as their answer the entire answer J 
to the petition of the Executor for instructions regarding i 
disposition of estate as filed by the First Church of j 
Christ, Scientist, of Washington, D. C. on November 21, j 
1950 in the above-entitled cause. 

• • • • 

22 Filed Feb 28 1951 Theodore Cogswell j 

Register of Wills, D. C. Clerk of Probate Court 

i 

UNITED STATES DISTRICT COURT j 

FOR THE DISTRICT OF COLUMBIA j 

i 

In re: Estate of ! 

CLARA HUMPHRIES McCRAY | 

Administration No. 73,479. 

This case is before the Court on a motion by the Execu- I 
tor for summary judgment. 


i 




i 
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The issue in the case is whether legacies to be paid 
from the proceeds of the sale of certain realty were 
adeemed, and this turns on the further question—were 
the legacies specific or demonstrative ? 

The decedent, Clara McCray, died on May 25, 1949, 
leaving a will which had been executed on May 25, 1944. 
This will was duly admitted to probate. The second, third 
and fourth paragraphs of the will provided as follows: 

“ SECOND : In the event that I predecease my beloved 
husband, Wilson F. McCray, Sr., and he should continue 
disabled, it it my sincere desire, and I therefore request, 
that my beloved sister, Mrs. Annie Humphries Warren, 
who is now* residing at 1712 Irving St, N. W., Washing¬ 
ton, D. C., make arrangements for his care during the 
remainder of his life, using for that purpose moneys 
which may be derived from the renting or leasing of 
my real property known as 6610 Braebum Parkway, Town 
of Bethesda, Montgomery County, Maryland, and de¬ 
scribed as follows: 

‘Lot numbered twenty-one (21) in Block numbered Five 
(5) in a resubdivision of Lots numbered Four (4) and 
Five (5) in Block numbered Five (5) in the subdivision 
known as “Bannockburn Heights”, as per plat of said 
resubdivision recorded in Plat Book 19, Folio 1171, one 
of the Land Records of said Montgomery County, Mary¬ 
land.’ 

“THIRD: In the event that I predecease my said sis¬ 
ter, I give and devise the real property described in 
Paragraph SECOND of this will unto my said sister, 
Mrs. Anne Humphries Warren, subject, however, to a 
life estate in my said husband if he survive me. 

“FOURTH : In the event that my said husband shall 
predecease me, then I give and devise the aforesaid real 
property described in Paragraph SECOND of this will 


unto my said sister, Mrs. Annie Humphries Warren, | 
absolutely.” 

Paragraph five of the will provided that: 

23 “In the event that both my said husband and my j 
sister predecease me then I direct that the afore¬ 
said real property be sold and the proceeds realized j 
therefrom be distributed as follows: • * *” 


The will then named eight legatees, six of whom were 
to receive a one-seventh interest, and the other two were j 
each to receive one-fourteenth. (By the “aforesaid real | 
property”, the testatrix had reference to the piece of 
real property described in paragraph two of her will), j 
The sister of the testatrix was to have been residuary j 
legatee. The husband of the testatrix died on July 2, j 
1944, less than two months after the making of the will, 
and her sister died on September 30, 1946. Both died 


without issue. 


In 1945, that is, after the death of the testatrix’ hus-| 
band but before the death of the sister, the testatrix sold 
this Bethesda real property and invested the proceeds in 
various securities. She later sold and purchased other! 
securities with the proceeds received from the sale of; 
the real property. She also used part of the proceeds' 
for her own purposes. 


The testatrix received $8,988.83 from the sale of thel 
real property in Bethesda. This money was used from[ 
time to time for the purchase of various securities, and 
these w’ere in turn sold, and the proceeds reinvested! 
From the time of the sale until her death, the testatrix 
spent $854.44 of these funds for her own purposes. Th$ 
present estate consists of some six thousand dollars ih 
securities, the proceeds of a twenty-five hundred dollar 
insurance policy, and a quantity of personal property ancjl 
effects. j 

I 

i 


i 

i 

i 
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The basic question to be resolved is whether the lega¬ 
cies set forth in paragraph five of the will were adeemed. 
Whether these legacies were adeemed is determined funda¬ 
mentally by the nature of the legacy. If the legacies were 
demonstrative, the sale of the real property and investment 
and reinvestment of the proceeds would not con- 
24 stitute an ademption, and, consequently, paragraph 
five of the will would stand. On the other hand, 
if the legacies in paragraph five are specific, the sale or 
transfer of the property subject to the specific legacies 
would constitute an ademption thereof, and the proceeds 
of the sale of the realty involved herein would be dis¬ 
tributable under the provision of the intestate succession 
laws of this jurisdiction. 

There is a conflict among the various jurisdictions on 
the question of whether a gift of the proceeds of property 
is adeemed by receipt by the testator of the proceeds 
and consequent dealings and transactions with such pro¬ 
ceeds. 165 A. L. R. 1032, et ff. Some courts which hold 
this type of legacy to be specific still hold that the legacy 
is not adeemed by subsequent transactions and dealings 
by the testator. 165 A. L. R. 1034. 

The Supreme Court in Kenaday v. Sirvnott, 179 U. S. 
Reports 606, has briefly outlined the doctrine cf ademp¬ 
tion thus: 

“* • • Without going into refinements in respect of 
the definition of the word ademption, it may be said to be 
the extinction or withdrawal of a legacy in consequence 
of some act of the testator equivalent to its revocation or 
clearly indicative of an intention to revoke. The satis¬ 
faction of a general legacy depends on the intention of 
the testator as inferred from his acts, but the ademption 
of a specific legacy is effected by the extinction of the 
thing or fund bequeathed, and the intention that the legacy 
should fail is presumed. At least a different intention in 
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that regard which is not expressed will not be implied, 
although the intention which is expressed relates to some¬ 
thing which has ceased to exist.” 

Testatorial intention is determinative of the type of 
legacy designated. As the Court of Appeals held in 
Plant v. Donaldson, 39 App. D. C. 162, 165: 

“Whether a legacy is to be treated as demonstrative, 
or one dependent exclusively upon a particular estate or 
fund for payment, is a question to be determined accord¬ 
ing to what may have been the general intention of the 
testator expressed in the will; and that a legacy will not 
be construed to be specific unless the intention to make it 
such clearly appears.” 

The Court of Appeals for the District of Columbia laid 
down in an early decision the differences between a 
25 specific and a demonstrative legacy: 

“A specific legacy is the bequest of a particular 
thing, or a specified part of a testator’s property, distin¬ 
guished from all others of the same kind. * * • If the 
language of the will indicates, not the gift of a specified 
article, or part of the estate, to the extent or value stated, 
but its designation only, as a certain interest or fund 
from which the bequest of money, or amount of value, 
shall be primarily paid or satisfied, it becomes a demon¬ 
strative legacy.” Douglass v. Douglass, 13 App. D. C. 
21, 26, 27 (1898). 

The fifth paragraph of the will directed that “the 
aforesaid real property be sold and the proceeds realized 
therefrom” be distributed as thereafter directed. Ob¬ 
viously the intent of the testatrix at the time the will was 
written was to retain this real property. Shortly there¬ 
after, however, her husband died. That the testatrix’ first 
concern was for the welfare of her husband in the event 
she predeceased him is established by the second para- 
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graph of the will. In the year following her husband’s 
death, the testatrix sold the real property which was to 
provide for her husband’s care “during the remainder of 
his life” and invested the proceeds of this sale in various 
securities. Later she disposed of three government bonds 
purchased with a portion of the proceeds of the sale of 
the real property and utilized the proceeds for her own 
purposes. On another occasion she paid from the pro¬ 
ceeds of the sale of the real property $369.89 to the Treas¬ 
urer of the United States on account of her Civil Service 
Retirement and Disability Fund. 

The Court holds that the legacies contained in para¬ 
graph five of the will were specific and that they were, 
therefore, adeemed and that, consequently, the proceeds 
of the sale of the real property which are in the hands 
of the Executor must be distributed according to the 
intestate laws of this jurisdiction. 

The Court cannot make a will, nor can it revise the 
language of the testatrix. Nor may it impute a meaning 
which is contrary to the expressed intention of the 
26 testatrix. In the language of Plant v. Donaldson, 
sicpra, at page 166: 

“We can find nothing in that language from which we 
can infer an intention that the legatees shall be paid cer¬ 
tain sums at all events, with the designation merely of 
the proceeds of the land as a special fund primarily 
charged with such payments. The plainly expressed in¬ 
tention is that the real estate, devised in trust, to the 
executor for the particular purpose, shall be sold by him, 
and the proceeds of such sale divided by him in the 
manner provided.” 

To hold that there was created in paragraph five of 
the will of the testatrix some kind of legacy other than 
a specific legacy would be, in the Court’s opinion, to dis¬ 
regard her intentions as manifested by the provisions of 
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the will and the testatrix ’ own conduct and actions in 
dealing with the property involved 

Plant v. Donaldson f supra, clearly holds that if the 
legacy is specific, the subsequent sale by the testatrix 
during her lifetime of the real property from the pro¬ 
ceeds of which the legacy was made payable constitutes 
an ademption. That case is also authority for the propo¬ 
sition that the legacies set forth in paragraph five of the 
will were to be specific legacies. 

While it is also true that there is a presumption against 
intestacy, such does not empower the Court to direct the 
disposition of the property of the testatrix according to 
what the Court thinks the testatrix should have done, or 
would have done, had she been fully aware of the legal 
consequences of certain actions and events which took 
place. Conjecture may not be substituted for expressed 
intention. Kaiser v. Brandenburg, 16 App. D. C. 310, 
317 (1900). 

The Court finds basic factual differences which distin¬ 
guish this case from Kenaday v. Sirmott, 179 U. S. 606 
(1900). 

Edward A. Tamm 

27 Filed Mar 7 1951. Theodore Cogswell 

Register of Wills, D. C. Clerk of Probate Court 

Order Instructing Executor Regarding 
Disposition of Estate 

Upon consideration of the motion for summary judg¬ 
ment and the petition for instructions filed herein by 
Willis S. Warren, executor of the will of the above-named 
decedent, of the pleadings and other papers filed herein 
by and on behalf of the interested parties, and of the 
arguments and briefs of counsel, and it appearing to 
the Court that there is no genuine issue as to any mate¬ 
rial fact and that said executor is entitled to a judgment 
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as a matter of law, it is by the Court this 7th day of 
March, 1951 

ADJUDGED AND ORDERED as follows: 

(1) That summary judgment upon the prayers for 
relief contained in said executor’s petition for instructions 
be and the same hereby is granted. 

(2) That said executor be and he hereby is instructed 
that the net estate of said decedent, remaining after pay¬ 
ment of all proper debts, costs and expenses of adminis¬ 
tration, commissions, attorneys’ fees, taxes and other 
charges, is distributable to Howard F. Humphries, Ste¬ 
phen Roger Rutherford and Clara Elizabeth Rutherford 
Randle, the next of kin of said textatrix, in shares of 
one-third each. 

By the Court: 

/s/ Edward A. Tamm 

Judge 

• • • • 

31 Filed Apr 4 1951 Theodore Cogswell 

Register of Wills, D. C. Clerk of Probate Court 

Notice of Appeal 

Notice is hereby given this 4th day of April, 1951, that 
Mrs. Betty McKee Brinker, Mrs. Esther Loucks Hurst, 
Miss Phyllis Loucks, Mrs. Dorothy McKee Pershing and 
The First Church of Christ, Scientist, Washington, D. C. 
hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this 
Court entered on the 7th day of March, 1951 in favor of 
Howard F. Humphries, Stephen Roger Rutherford and 
Clara Elizabeth Rutherford Randle, the next of kin of 
Clara Humphries McCray, deceased, against said legatees 
named in paragraph Fifth of last will and testament of 
Clara Humphries McCray, deceased. 



• • 
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No. 11,047 

QUESTION PRESENTED 

In the opinion of the appellee the question is: 

Where a will provides that a particular piece of real 
estate be sold and the proceeds realized therefrom be 
distributed to certain legatees; 

1) Is such a legacy specific? 

2) And, if specific, is it therefore adeemed by the 
subsequent sale of the real estate by the testatrix? 
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SUMMARY OF ARGUMENT 

1. The decision in the Plant v. Donaldson case is 
authority for holding the legacy in question to be specific 
and therefore, adeemed by testatrix’ own act. 

2. The expressed intent of the testatrix and not the j 
implied intent is the governing factor in construing the 
will. 

3. The traceability and identifiability of the proceeds 
from the sale of real estate is not a consideration in j 
the ademption of this legacy. 
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ARGUMENT 
Point I 

The question as to whether the legacy set out in para¬ 
graph 5 of testatrix’ will was adeemed, was decided 
properly by the court below and its opinion was just 
and 'well founded. 

Authority for the decision of the court w r as the de¬ 
cision in the case of Plant v. Donaldson (1912) 39 App. 
D. C. 162: 

“Legacies made payable out of the proceeds of real 
estate devised in trust to the executor, with direc¬ 
tion to sell the same and divide the proceeds in 
specified portions among the beneficiaries named, are 
specific and will be adeemed by the subsequent sale 
of the real estate by the testatrix.” 

In the case just cited the testatrix devised all her 
real estate to her executor authorizing him to sell and 
convey the same and to make disposition of the pro¬ 
ceeds by payment of six specific legacies of various 
amounts wfith a residuary clause disposing of the rest 
and residue of her estate. She later sold all her interest 
in her real estate for cash, and invested most of this 
cash in a loan secured by a mortgage which was later 
collected by the executor. At her death her entire estate 
consisted of cash and a note representing the original 
loan. 

The question presented was -whether the legacies were 
specific and therefore adeemed by the subsequent sale 
of the real estate bv the testatrix. The court there held 
the legacies were specific and therefore, adeemed, and 
that the residuary legatees were entitled to the money. 

The facts in the Plant case, supra, differ from those 
in the present case only in the respect that the legacies 
there were for definite amounts, the sum of which con- 
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stituted only a part of the proceeds, whereas in the case 
at bar, the entire proceeds from the sale were to be 
distributed among the legatees in fractional amounts 
designated by the testatrix. The similarity of facts be¬ 
tween the Plant, supra, and McCray cases, is apparent, 
and we contend that the decision of the learned court 
in the Plant case, supra, should control the decision in 
the present case. 

Point II 

j 

Appellant argues that it was the intention of testatrix 
that the legacy be satisfied at all events provided only 
that she was predeceased by her husband and sister. We 
hold this to be inconsistent with the language of the will. 

Inasmuch as testatrix failed to designate beneficiaries i 
for the residue of her estate in the event she was prede¬ 
ceased by her husband and sister, it is evident that it j 
was not unsatisfactory to her that this residue go to the 
next of kin. Or as stated on page 10 of appellants’ i 
brief, . . she could see that her residuary estate ... j 
would go in a way satisfactory to her, i.e., to her two | 
uncles, Howard F. Humphries and Stephen Roger Ruth- \ 
erford, and her aunt, Clara Elizabeth Rutherford Ran- | 
dall.” We can find no indication that Mrs. McCray did | 
not, by selling the property, intend paragraph 5 to fail, ; 
and for her entire estate to go to her aforementioned 
next of kin. With nearly three years elapsing between 
the death of her sister and her own death, Mrs. McCray j 
had ample time to consider the terms of her will and \ 
make changes if she saw fit Since this was not done ! 
we must assume that it was her desire that the will i 
should stand as executed. In Plant v. Donaldson, supra, j 
at page 166 the court said: 

“We can find nothing in that language from which ! 
we can infer an intention that the legatees shall be I 
paid certain sums at all events, with the designa- | 
tion merely of the proceeds of the land as a special j 

i 

i 

i 
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fund primarily charged with such payments. The 
plainly expressed intention is that the real estate, 
devised in trust, to the executor for the particular 
purpose, shall be sold by him, and the proceeds of 
such sale divided by him in the manner provided.” 

From the foregoing considerations, it appears only 
equitable for the court to assume that Mrs. McCray knew 
the provisions of her will, and in selling her real estate, 
acted on that knowledge. To presume to know her in¬ 
tentions from the time of writing her will to her death 
would be mere conjecture; and it would be most unjust 
for the court to rest its decision on conjecture rather 
than on the expressed intention of the testatrix. 

Point III 

It appears from the argument of the appellant that 
too much emphasis is placed on the traceability and iden- 
tifiability of the proceeds from the sale of the real es¬ 
tate. 

In the Plant case, supra, the court did not order satis¬ 
faction of the legacies even though the proceeds from 
the sale were clearly traceable and identifiable to the 
mortgage loan which was held at the time of testatrix’ 
death. In fact the proceeds in that case were more read¬ 
ily traceable and identifiable than those in the present 
case, wdiere the proceeds were invested and reinvested 
in various securities and comingled with other moneys 
belonging to the testatrix. In the Plcunt case, supra, the 
legacies failed due to extinction of the subject matter of 
the legacy and not to untraceability of the proceeds 
from the sale of the real estate. Such was not the 
issue in that case nor is it the point of issue in the 
case at bar. 
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CONCLUSION j 

i 

i 

i 

As decided by the court below the legacy in paragraph 
5 of the will is specific and was therefore adeemed by j 

testatrix’ selling of the property; the net estate should j 
be distributed according to the laws of intestacy of this 
.jurisdiction; such distribution is not contrary to the ex¬ 
press provisions of the will, and the intention of the j 
testatrix; we earnestly request the court to affirm the 
opinion of the court below. 

Respectfully submitted, 

Richard B. Kelley 
2017 S Street N. W. j 

Washington, D. C. j 

Attorney for Appellee. 
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